
 

 

 

 

 

 

December 13, 2011 

 

Dana Dean 

Associate Director of Mining 

Division of Oil, Gas & Mining 

1594 West North Temple, Suite 1210 

Salt Lake City, Utah  84116 

 

Re: Protest of Decision to Approve Amendment of Great Salt Lake Minerals Corporation’s 

Notice of Intent for Permit # M/057/002 

 

Ms. Dean: 

 

Pursuant to Utah Admin. Code R647-4-116(2) and on behalf of FRIENDS of Great Salt 

Lake (FRIENDS), we hereby submit a written protest of the Division of Oil, Gas & Mining’s 

(DOGM) decision to approve Great Salt Lake Minerals Corporation’s (GSLM) amendment of 

the Notice of Intention (NOI) for its consolidated mine plan associated with permit # M/057/002.  

Although FRIENDS agrees in principle with GSLM’s plan to improve the efficiency of its 

operations within the company’s existing footprint, the reclamation plan for the mining 

company’s operations must be updated and enhanced to reflect: 1) the devastating impact that the 

plan’s salt removal component would have on the water quality of Bear River Bay and Willard 

Spur; 2) the unpermitted alterations to the exterior dike walls carried out by GSLM and how 

those alterations affect the ability of the company to reclaim its Bear River Bay operations; and, 

3) the significant alterations that GSLM will make to its dikes in the name of these greater 

efficiencies.  It is therefore incumbent on DOGM to require the company to submit an adequate 

reclamation plan that actually accounts for the current and planned condition of GSLM’s 

facilities and operations and that requires the company to post sufficient surety to cover the costs 

of that reclamation plan should the company abandon its operations. 

 

The Organization 

 

FRIENDS of Great Salt Lake has, as its mission, the preservation and protection of the 

Great Salt Lake ecosystem and seeks to increase public awareness and appreciation of the lake 

through education, research, and advocacy.  The organization has long been involved in the 

protection and restoration of Great Salt Lake and its ecosystems, advocating for ways in which 

the public may enjoy these resources by fishing, birdwatching, boating, photographing, hiking 

and studying these natural areas.  On behalf of its members, FRIENDS of Great Salt Lake 

frequently participates in agency processes related to the management of the lake, including 

taking part in scoping and submitting comments on the development of the Great Salt Lake 

Comprehensive Management Plan, submitting comments to the Sovereign Lands Advisory 

Committee, appealing a proposed permit for the Jordan Valley Water Conservancy District 

allowing discharge into the Jordan River, appealing a proposed permit for Kennecott Copper 
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Corporation allowing discharge into Great Salt Lake, commenting on the Division of Water 

Quality’s (DWQ) proposed 303(d) Lists and 305(b) Reports and making comments to DWQ on 

proposed changes in the description of the beneficial uses of Great Salt Lake and in other aspects 

of Utah’s Water Quality Standards.  FRIENDS considers this participation to be critical to its 

mission and to be valuable as a means of influencing the administration of the lake and of 

protecting and preserving the lake ecosystem and opportunities for recreation that depend on the 

health of that ecosystem. 

 

FRIENDS of Great Salt Lake has staff and members who regularly use and enjoy and will 

continue to use and enjoy Great Salt Lake for bird-watching, boating, photographing, hiking and 

studying natural areas.  Indeed, these members use and will use in the future the exact areas 

affected by the reclamation plan.  FRIENDS, its staff and its members are harmed and will be 

harmed by DOGM’s approval of the NOI.  They will be harmed because DOGM failed to carry 

out its common law, statutory and regulatory obligations relative to the Utah Mined Land 

Reclamation Act, and because the improper reclamation procedures allowing approval of this 

NOI will significantly impair their use and enjoyment of the Lake by harming water quality, fish 

and wildlife habitat, aquatic beauty, and recreation and their ability to enjoy and participate in 

these activities. 

 

Background 

 

 On September 27, 2011, FRIENDS submitted a letter to DOGM outlining its concerns over 

the impacts of what GSLM has dubbed “Phase II” of its expansion plan: the lining of the exterior 

or lakeside dikes in at least Bear River Bay with a concrete/bentonite cutoff wall.  The Phase II 

expansion was announced by GSLM as a way of increasing the efficiency of its operations and 

decreasing its water usage.  A copy of that letter is attached as Exhibit A and is hereby 

incorporated into this protest by reference.  In the September 27 letter, FRIENDS detailed the 

inadequacies of the proposed Reclamation Plan.  Specifically, FRIENDS noted that the 

reclamation plan did not account for the: 1) Phase II process; 2) rip-rap armoring on the exterior 

walls of the GSLM dikes; and, 3) extensive network of interior dikes within GSLM’s operation. 

 

On November 10, 2011, GSLM submitted to DOGM a proposed amendment to the NOI 

associated with its consolidated mine plan for permit # M/057/002.  The focus of the proposed 

amendment was the Phase II improvements.  As part of the proposed amendment, GSLM 

included documentation claiming that the cement bentonite grout used in the Phase II process is 

inert and is of the same approximate compressive strength of the existing dike material.  

Additional records from an engineering firm supporting this assertion were also attached to the 

proposed amendment.  To support its contention, GSLM included a statement from the 

engineering firm that the compressive strength of the cutoff walls was in the range of 5 to 20 psi.  

In addition, the proposed amendment claimed that, because the Phase II walls had compressive 

strength similar to the surrounding dike materials, “removal of the inert [Phase II walls] will 

occur contemporaneously with removal of surrounding dike materials when exposed to wave 

action.  Thus the [Phase II walls] will not outlast the existing dike structure.  Therefore, the 

existing reclamation plan for pond dikes remains sufficient and effective for [the Phase II wall] 

dikes.”  Appendix 9 at unnumbered 2. 
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On November 15, 2011, DOGM approved the combined M/057/002 NOI, thereby 

approving the Phase II upgrades, along with the proposed reclamation plan. 

 

Request for Relief 

 

The current reclamation plan describing the actions required to address GSLM’s dike 

structures is quite brief.  It reads: 

 

The reclamation of the solar mining portion of the permit will require breaching 

of dikes surrounding the pond every mile to allow water to dissolve any naturally 

precipitated materials left after the operation ceases….GSL will negotiate with the 

State Division of Wildlife Resources on the possibility of the leaving [sic] ponds 

in certain areas to create bird refuges.  If this is not amenable with the State, GSL 

will break the dikes at certain points to remove the salt deposits.  All dikes and 

roads will remain in place, and wave action over time will wash-out and level the 

dikes. 

 

Approved NOI at 19.  For a number of reasons, the reclamation plan as it now stands is both 

ineffective and obsolete and therefore legally insufficient.   

 

A. As Designed, the Reclamation Plan Would Result in the Destruction of the Bear 

River Bay and Willard Spur Ecosystems. 

 

GSLM extracts various salts from Great Salt Lake by pumping brine from the Lake and 

removing the water from the brine through a solar evaporation process.  As water evaporates, the 

salts precipitate out of the brine mix and settle on the floor of the network of Great Salt Lake 

Minerals’ ponds.  This process consistently produces more salt each year than the company can 

use.  This is evidenced by the fact that the company flushes approximately 4.5 million tons of 

excess salt each year from its ponds back into the Lake.  Despite this effort to flush these ponds, 

significant amounts of salts and other compounds remain on the pond floors, accumulating year 

after year.  When GSLM ceases operations, whether or not the Division of Wildlife Resources 

accepts these ponds as bird refuges – as the current reclamation plan suggests – or the State 

requires the company to remove its dikes from Bear River Bay, there will be many millions of 

tons of salts remaining in its evaporation ponds that will have to be removed as part of the 

reclamation process.  

 

The reclamation plan discusses the removal of residual process salts from GSLM’s 

processing areas in two ways.  The plan states both that the dikes will be breached every mile to 

allow water to dissolve the salts left from GSLM’s operations, and also states that GSLM will 

“break the dikes at certain points to remove the salt deposits.”  Id.   In either case, the proposed 

method is both noticeably lacking in detail and would, as currently designed, result in a rapid 

release of huge amounts of residual process salts into the most sensitive, biologically active and 

fresh water portion of Great Salt Lake – the Bear River Bay and Willard Spur.  Such a rapid, 

uncontrolled flushing of these salts into the Lake in the vicinity of GSLM’s Bear River Bay 

operations would cause widespread and long-term destruction of these ecosystems.  This is 

unacceptable and fails to meet the legal requirements of reclamation. 
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First, the plan fails to acknowledge as a concern, much less address, how the reclamation 

plan will allow the return of salts to the Lake in a way that would prevent water quality 

impairment or damage to the fragile ecosystem of Bear River Bay and Willard Spur. To 

understand the nature of the Bear River Bay ecosystem immediately adjacent to GSLM’s Bear 

River Bay operation, the U.S. Army Corps of Engineers recently conducted, as part of the 

Environmental Impact Statement process associated with GSLM’s proposed expansion, an 

analysis of the area directly west of GSLM’s dikes.  As a result of that analysis, the Corps 

designated the entire area a Special Aquatic Site because it is almost completely covered by 

submerged aquatic vegetation – an essential food source for waterfowl that inhabit this part of 

the Lake.  Similarly, the Utah Division of Wildlife Resources, see Exhibit B, and U.S Fish and 

Wildlife Service, see Exhibit C, have repeatedly stated that this area of Bear River Bay and 

Willard Spur is of critical importance to millions of resident and migrating birds and the aquatic 

organisms on which they feed. 

 

Likewise, the Utah Division of Water Quality has characterized the Willard Spur 

wetlands, the area to the immediate north of GSLM’s mining complex, as “reference-quality” 

wetlands and is currently undergoing a multi-year study on the appropriate degree of protection 

necessary to preserve this critical habitat.  It is also important to note that the Bear River 

National Wildlife Refuge is located directly north of GSLM’s dikes, in the open waters of the 

Spur.   

 

 As currently designed, the reclamation plan appears to call for the instantaneous 

breaching of the dike walls within GSLM’s Bear River Bay facilities, allowing the uncontrolled 

release of tens or perhaps hundreds of millions of tons of salt into Bear River Bay and Willard 

Spur.  In violation of R647-4-109, the record is devoid of any analysis of the destruction this 

would cause, and in violation of R647-4-110(4), the reclamation plan fails to account for the 

proper disposition of these excess salts.  Instead, in its reclamation plan, GSLM states that “no 

deleterious material is produced at this site.”  Id.  This statement is without foundation in the 

record.  DOGM regulations define “deleterious material” as “waste or introduced materials 

exposed by mining operations to air, water, weather or microbiological processes, which would 

likely produce chemical or physical conditions in the soils or water that are detrimental to the 

biota or hydrologic systems.”  R647-1-106.  Clearly, the excess salts would be extremely 

detrimental to the sensitive Bear River Bay and Willard Spur ecosystems.  DOGM must, 

therefore, acknowledge that these deleterious materials exist and must ensure that the 

reclamation plan requires that these excess salts be “safely removed from the site or left in an 

isolated or neutralized condition such that adverse environmental effects are eliminated or 

controlled.”  R647-4-111(4). 

 

 As currently written, the reclamation plan allows for the release of huge quantities of salt, 

likely contaminated with heavy metals, into an area of the Lake that is comprised almost entirely 

of fresh water, killing the vegetation on which millions water birds depend and otherwise 

resulting in widespread destruction.  Moreover, the source of the salts that remain in the mining 

company’s ponds is the highly saline North Arm of the Lake, in which particularly high 

concentrations of mercury have been monitored.  To allow huge quantities of salts and heavy 

metals to be washed into Bear River Bay and the Willard Spur would result in a high 
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concentration of salinity in an area adapted to much fresher conditions.  Plainly, a proposal that 

allows such environmental destruction is not a reclamation plan that complies with either the 

Utah Mined Land Reclamation Act or DOGM regulations and therefore is legally inadequate.  

Additionally, because the end result would constitute a clear violation of water quality standards 

for these segments of the Lake, it is unlawful for DOGM to endorse such a scheme.  In order to 

prevent such an outcome, DOGM must ensure that the reclamation plan outlines how the 

disposal of these residual salts will be carefully controlled in a manner that complies with the law 

and that avoids the type of widespread destruction that would result from the current plan.   

 

At a minimum, DOGM must ensure the reclamation plan does not constitute a violation 

of water quality standards or otherwise wreak havoc on the Bear River Bay ecosystem.  In order 

to accomplish those ends, DOGM must consult with DWQ , the Division of Wildlife Resources 

and the U.S. Fish and Wildlife Service and derive a reclamation plan that protects water quality 

and other ecosystem values and that receives approval from these agencies.  Absent these 

actions, it is arbitrary and capricious and otherwise a violation of the law for DOGM to approve 

the current reclamation plan. 

 

Second, setting aside for the moment the associated water quality impacts, the current 

plan fails to account for the 90 or more inner ponds that exist within the outer dikes of the Bear 

River Bay mining complex.  Among a myriad of issues left hanging are: 

 

- Whether the plan requires the mining company to pierce holes in all of those dike 

walls, or just the outer walls. 

- Whether the breaching of the dike walls will occur all at once, or in stages.   

- How the company plans to facilitate the flow of water throughout these ponds to 

ensure that all of the salts are dissolved and returned to the Lake.   

 

Third, there is no indication that the company has provided any bonding to ensure that 

these actions are properly carried out pursuant to R647-4-113.  Any meaningful plan designed to 

address the return of residual salts from 90 plus ponds spread over approximately 22,000 acres in 

Bear River Bay and a comparable amount of acreage in Clyman Bay, and that addresses the 

concerns outlined above, will require a substantial effort that will be very expensive to 

implement.  To this end, it is unlawful for DOGM to approve of this reclamation plan unless an 

amount of surety sufficient to properly reclaim the area of GSLM’s operations, as outlined in a 

sufficiently detailed reclamation plan, to an appropriate post-mining use.   

 

B. The Reclamation Plan Does Not Adequately Provide for Removal of the 

Network of GSLM’s Dikes, Primarily Because GSLM has Taken a Series of 

Unpermitted Actions that Render the Plan Unworkable. 

 

GSLM has taken a series of actions outside of the bounds of their approved permit that 

render the approved reclamation plan for the removal of the company’s dikes ineffective and 
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obsolete.
1
  Specifically, over the years, GSLM has armored the exterior walls of their outer-most 

dikes with rip-rap – essentially concrete and rock – to protect against erosion from wave action.  

This armoring constitutes a violation of GSLM’s permit and is not accounted for in the approved 

reclamation plan.  In fact, these unpermitted actions have created a situation that necessarily 

makes the reclamation plan outdated and unworkable.  It is untenable for the company, on the 

one hand, to take a series of actions specifically designed to protect its dikes against wave action 

while, on the other hand, to claim that the wave action that it has armored against will be 

sufficient to reclaim those very same dikes.   

 

Additionally, there is nothing in the record that supports the contention that wave action 

is sufficient to reclaim the GSLM system of dikes.  Even assuming, for the sake of argument, 

that wave action were sufficient to reclaim the exterior dike walls, there is nothing in the 

reclamation plan or the record that addresses the removal of the vast network of interior dike 

walls.   

 

Given GSLM unpermitted installation of rip-rap on the exterior dike walls, and assuming 

that DOGM is justified in approving the reclamation of GSLM’s network of dikes by wave 

action, an essential first step of a viable reclamation plan must specifically call for removal of the 

existing rip-rap.  Similarly, a legally adequate plan must address, in detail, the reclamation of the 

hundreds of miles of interior dike within GSLM’s mining complex.  As it currently stands, 

DOGM cannot approve of GSLM’s reclamation plan because it fails to conform with the 

requirements of R647-4-110 to return the area of mining operations to its appropriate post-

mining use.  Again, even assuming that it would be proper for DOGM to approve of GSLM’s 

plan regarding removal of their dike walls, it will first be necessary to account for the removal of 

rip-rap and then to deal with the inner dikes.  This would constitute a substantial undertaking and 

will be very expensive to accomplish.  Therefore, at a minimum, DOGM cannot approve of this 

reclamation plan unless and until the plan conforms with the requirements of R647-4-110 and 

unless an amount of surety sufficient to properly reclaim the area of GSLM’s operations, 

pursuant to R647-4-113, is in place. 

 

C. The Reclamation Plan Does Not Adequately Account for the Subsurface Impacts 

of the Phase II Walls. 

 

The November 10, 2011 NOI amendment submitted by GSLM shows an extension of the 

Phase II walls to 30 or 40 feet below the surface of the Lake.  Nowhere does the NOI describe 

the possible impact of this proposal.  Specifically, the NOI fails to even mention, much less 

examine the impact of these barrier walls on subsurface water circulation within the confines of 

the Lake.  It is well documented that a very active ground water system exists beneath the 

surface of the Lake and it is improper for DOGM to assume that these actions will not negatively 

affect ground water resources.  Additionally, the reclamation plan does not require removal of 

those portions of the walls.  Under the current proposal, those walls will remain indefinitely, as 

                                                 
1
 It should also be noted that GSLM began installation of the Phase II walls without first 

obtaining a permit to do so.  The company claims that it thought it had informal permission to 

proceed. 
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the plan fails to account for their removal and the walls themselves are below the surface of the 

lakebed and therefore protected from wave action.   

 

At a minimum, DOGM must require the company to determine the impacts of the 

subterranean walls on ground water pursuant to R647-4-100(1).  Further, DOGM must also 

require the company to obtain a ground water permit, or permit-by-rule determination DWQ, 

addressing the impacts on ground water quality of these actions.  Again, it is unlawful for 

DOGM to approve of such a reclamation plan unless it conforms to the requirements of R647-4-

110, and unless an amount of surety sufficient to properly reclaim the area of GSLM’s 

operations, pursuant to R647-4-113, is in place. 

 

D. The Reclamation Plan Fails to Adequately Account for the Impacts to Water 

Quality on the Lake Because of the Dissolution of the Phase II Walls 

 

Finally, the November 10
 
NOI amendment asserts that the Phase II wall material is inert; 

implying that dissolution of the walls will not negatively impact the water quality of the Lake.  

However, the company offers no proof for such an assertion, and there is no basis in the record 

that allows DOGM to accept such a statement.  At a minimum, DOGM must require the 

company to determine the impacts of the proposed project to ground water pursuant to R647-4-

100(1).  Further, DOGM must also require the company to obtain a determination from DWQ 

that this action will not have a detrimental impact on the water quality of Great Salt Lake. 

 

Conclusion 

 

The current reclamation plan is a half-hearted, pro-forma effort which has been 

necessarily made obsolete and legally insufficient because of intervening unpermitted actions by 

GSLM and because of the impact that executing the current plan would have to the fragile Bear 

River Bay and Willard Spur ecosystems.  The reclamation plan in no way conforms with the 

Utah Mined Land Reclamation Act or DOGM regulations, and it is arbitrary and capricious and 

otherwise unlawful for the agency to approve the plan in its current form.  Under the 

circumstances, it was improper for DOGM to approve GSLM’s NOI.  

 

We thank you for your attention to this matter and for all that you do to protect Utah’s 

precious lands. 

 

Yours, 

 
ROB DUBUC 

JORO WALKER 

Attorneys for FRIENDS of Great Salt Lake 
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September 27, 2011 

 

Paul Baker 

Minerals Program Manager 

Division of Oil, Gas and Mining 

1594 West North Temple, Suite 1210 

PO Box 145801 

Salt Lake City, UT 84114-5801 

 

Re: Large Mine Permit Consolidation: Great Salt Lake Minerals Corporation Permit 

M/057/002 

 

Mr. Baker: 

 

I write this letter on behalf of FRIENDS of Great Salt Lake (FRIENDS) regarding 

concerns with the proposed Consolidation Permit for Great Salt Lake Minerals 

Corporation (GSLM).  In general, we applaud the Division of Oil, Gas & Mining’s 

(DOGM) attempt to become more efficient by consolidating multiple GSLM permits into 

a single permit.  However, it appears that the company is attempting to use this effort to 

make a substantial change to the character of its operations without proper review and 

without implementing sufficient reclamation measures. 

 

Specifically, I refer to what GSLM has dubbed Phase II of its expansion plan: the 

lining of the outer walls of the company’s Bear River Bay outer dikes with a 

concrete/bentonite cutoff wall.  The Phase II expansion was announced by GSLM as a 

way of increasing the efficiency of its operation and decreasing the amount of water it 

uses.  In principle, FRIENDS supports the company’s effort to increase its efficiency as a 

means of increasing its production within its current footprint rather than expanding its 

operation within the confines of Great Salt Lake.  However, the proposal as outlined does 

not address – in any way, let alone adequately – the company’s legal obligation to 

reclaim the lakebed of Bear River Bay.  See Utah Admin. Code R647-4-110 & 113.  

Additionally, FRIENDS is concerned that DOGM will not subject approval of the Phase II 

expansion to public notice and comment pursuant to R647-4-116.  Our concern is that 

DOGM will instead choose to classify GSLM’s proposal as an amendment – an 

insignificant change – to its existing permit under the terms of R647-4-119.  We address 

each of these issues in turn below. 
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Obligation to Protect Public Trust Resources 

 

As you no doubt are aware, the bed of Great Salt Lake is sovereign land held in 

trust for the people of Utah under the Public Trust Doctrine.  The State of Utah and each 

of its executive agencies have unique obligations to protect sovereign lands, such as the 

bed of Great Salt Lake, and the Public Trust values they support.  Under Article XX § 1 

of the Utah Constitution, sovereign lands are held in public trust.
1
  The Utah Supreme 

Court has interpreted the Public Trust Doctrine, which sets forth federal and state law 

with regard to sovereign lands, as follows:  “The essence of this doctrine is that navigable 

waters should not be given without restriction to private parties and should be preserved 

for the general public for uses such as commerce, navigation, and fishing.”  Colman v. 

Utah State Land Board, 795 P.2d 622, 635 (Utah 1990) (citing Illinois Central R.R. Co. 

v. Illinois, 146 U.S. 387, 13 S.Ct. 110 (1892) as “the controlling case” on the Public 

Trust).  The Utah Supreme Court later elaborated that “[t]he ‘public trust’ doctrine . . . 

protects the ecological integrity of public lands and their public recreational uses for the 

benefit of the public at large.”  National Parks and Conservation Ass’n  v.  Board of State 

Lands, 869 P.2d 909, 919 (Utah 1993) (citing, Colman, 795 P.2d at 635-36).   

 

 Illinois Central characterized the Public Trust Doctrine as: 

 

a title held in trust for the people of the state, that they may enjoy the navigation 

of the waters, carry on commerce over them, and have liberty of fishing therein, 

freed from the obstruction or interference of private parties. The interest of the 

people in the navigation of the waters and in commerce over them may be 

improved in many instances by the erection of wharves, docks, and piers therein, 

for which purpose the state may grant parcels of the submerged lands; and, so 

long as their disposition is made for such purpose, no valid objections can be 

made to the grants.  It is grants of parcels of lands under navigable waters that 

may afford foundation for wharves, piers, docks, and other structures in aid of 

commerce, and grants of parcels which, being occupied, do not substantially 

impair the public interest in the lands and waters remaining, that are chiefly 

considered and sustained in the adjudged cases as a valid exercise of legislative 

power consistently with the trust to the public upon which such lands are held by 

the state.  

 

Illinois Central R.R. Co. v. Illinois, 146 U.S. at 452; 13 S.Ct. at 118.   

 

                                                 
1
 This constitutional provision states: “All lands of the State that have been, or may 

hereafter be granted to the State by Congress, and all lands acquired by gift, grant or 

devise, from any person or corporation, or that may otherwise be acquired, are hereby 

accepted, and, except as provided in Section 2 of this Article, are declared to be the 

public lands of the State; and shall be held in trust for the people, to be disposed of as 

may be provided by law, for the respective purposes for which they have been or may be 

granted, donated, devised or otherwise acquired.” 
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Case law in the states has uniformly required that state-owned submerged lands 

be alienated or encumbered only for public purposes.  See Kootenai Envtl. Alliance, Inc. 

v. Panhandle Yacht Club, Inc., 105 Idaho 622, 671 P.2d 1085, 1089 (1983) (grant of 

public trust property must be made in the “aid of navigation, commerce, or other trust 

purposes.”); Morse v. Oregon Division of State Lands, 285 Or. 197, 590 P.2d 709 (1979) 

(fill may be for non-water-related purposes so long as public need for project outweighs 

interference with traditional trust purposes); State v. Public Service Commission, 275 

Wis. 112, 81 N.W.2d 71, 73-74 (1957) (“In [upholding a grant of an interest in 

submerged lands], we attach importance to these facts: (1) Public bodies will control the 

use of the area.  (2) The area will be devoted to public purposes and open to the public .... 

(4) No one of the public uses of the lake ... will be destroyed or greatly impaired.  (5) The 

disappointment of those members of the public who may desire to boat, fish or swim in 

the area to be filled is negligible when compared with the greater convenience to be 

afforded those members of the public who use the city park.”); City of Berkeley v. 

Superior Court of Alameda County, 26 Cal.3d 515, 162 Cal.Rptr. 327, 606 P.2d 362, 373 

(1980) (“[The] principle we apply is that the interests of the public are paramount in 

property that is still physically adaptable for trust uses ....”); see generally The Public 

Trust Doctrine in Natural Resources Law and  Management: A Symposium, 14 

U.C.Davis L.Rev. 181 (1980). 

The Utah agency directly responsible for overseeing the protection of the bed of 

Great Salt Lake as a Public Trust resource is the Division of Forestry, Fires & State 

Lands (DFFSL).  Utah statute, which must be interpreted as consistent with Utah case 

law, provides that DFFSL “may exchange, sell, or lease sovereign lands but only in the 

quantities and for the purposes as serve the public interest and do not interfere with 

the public trust.”  Utah Code Ann. § 65A-10-1(1) (emphasis added).  The DFFSL 

regulation interpreting this provision states:   

The state of Utah recognizes and declares that the beds of navigable waters within 

the state are owned by the state and are among the basic resources of the state, 

and that there exists, and has existed since statehood, a public trust over and upon 

the beds of these waters. It is also recognized that the public health, interest, 

safety, and welfare require that all uses on, beneath or above the beds of navigable 

lakes and streams of the state be regulated, so that the protection of navigation, 

fish and wildlife habitat, aquatic beauty, public recreation, and water quality will 

be given due consideration and balanced against the navigational or economic 

necessity or justification for, or benefit to be derived from, any proposed use. 

Utah Admin. Code R652-2-200. 

 

These provisions, understood in the context of the mandates laid down by the 

Utah Supreme Court, require first and foremost that sovereign lands and the values they 

embody – navigation, fish and wildlife habitat, aquatic beauty, public recreation, and 

water quality – must be protected and cannot be interfered with.  E.g. NPCA v.  Board of 

State Lands, 869 P.2d at 919 (“The ‘public trust’ doctrine . . . protects the ecological 

integrity of public lands and their public recreational uses for the benefit of the public at 
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large.”); Utah Code Ann. § 65A-10-1(1) (sovereign lands may be leased “only in the 

quantities and for the purposes as serve the public interest and do not interfere with the 

public trust.”).  Alienation of or encumbrances on sovereign lands are only appropriate if 

they directly serve public purposes that enhance or aid public trust values – navigation, 

fish and wildlife habitat, aquatic beauty, public recreation, and water quality.  Illinois 

Central R.R. Co. v. Illinois, 146 U.S. at 452; 13 S.Ct. at 118.   

 

Inadequacy of Reclamation Plan for Phase II Improvements 

 

The proposal by GSLM to install miles of concrete/bentonite cutoff walls in its 

Phase II expansion – without adequate reclamation – constitutes a clear violation of the 

Public Trust Doctrine because a failure to remove GSLM’s dikes within a reasonable 

timeframe after mining ceases will significantly interfere with Trust values. Although the 

Reclamation Plan contained within the Consolidated Permit specifically calls for the 

return of the diked area within Bear River Bay to natural lakebed, there is nothing in the 

Consolidated Permit that provides for removal of the cutoff walls.  See Consolidated 

Permit at 22, http://linux1.ogm.utah.gov/WebStuff/wwwroot/minerals/ 

mineralsfilesbypermit.php?M0570002.  There is no description in the Consolidated 

Permit outlining how the company proposes to remove the cutoff walls, and no evidence 

that financial surety of any amount has been determined, approved or obtained to address 

removal of the walls.       

 

As it currently stands, the Reclamation Plan calls for breaching the dikes “at 

certain points to remove the salt deposits” and allowing wave action over time to wash-

out and level the dikes.  Id.  However, although GSLM describes the cutoff walls as 

“thin,” id. at 6, they are, in fact, 20” thick.  See October 14, 2010 Meeting Notes, 

http://linux1.ogm.utah.gov/WebStuff/wwwroot/minerals/mineralsfilesbypermit.php?M05

70002.  Certainly it is unreasonable to presume that wave action alone will wash-out and 

level miles of concrete walls nearly 2’ thick.  Pursuant to Utah Admin. Code R647-4-110 

& 113, DOGM must ensure that GSLM fulfills its legal obligation to reclaim its footprint 

in Bear River Bay.  Allowing these walls to remain in place and not providing for 

adequate reclamation would clearly interfere with all of the Public Trust values DFFSL is 

required to protect: navigation, fish and wildlife habitat, aquatic beauty, public recreation, 

and water quality.  In order to correct this, DOGM must ensure that GSLM outlines an 

adequate plan for removing 100% of the Phase II cutoff walls and that the company has 

sufficient financial surety in place to provide for their removal should GSLM cease 

operations.  This reclamation must occur within a specific, pre-approved timeframe and 

not – as the Reclamation Plan suggests – at some indefinite point in time after mining 

ceases.  By allowing the continued existence of miles of concrete lined dikes in Bear 

River Bay, DOGM would be allowing the Public Trust values of navigation, fish and 

wildlife habitat, aquatic beauty, public recreation, and water quality to be impaired and 

would be in violation of the Utah Mined Land Reclamation Act and its own regulations. 
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Inadequacy of Reclamation Plan as Currently Proposed 
 

In addition to failing to address the Phase II design change, the Reclamation Plan 

as written is inadequate to reclaim the dikes as they currently exist, and DOGM is 

obligated to correct that deficiency.  As noted above, the current Reclamation Plan calls 

for leaving all dikes in place and allowing wave action to wash-out and level the dikes.  

However, the reality is that GSLM has, over the years, installed extensive rip-rap on the 

exterior of their outer dikes specifically to protect against the erosive effects of wave 

action.  The Reclamation Plan, as written, does not encompass this design change.  In 

order to account for GSLM’s installation of rip-rap on the exterior dike walls within Bear 

River Bay, DOGM must require GSLM to submit a Reclamation Plan that outlines how 

GSLM intends to remove this rip-rap to allow wave action to reclaim the dike walls when 

the time comes.  DOGM must also ensure that sufficient financial surety is in place to 

accomplish this reclamation. 

 

The current Reclamation Plan also does not account for the existence of the 

extensive network of interior dikes within GSLM’s operation.  GSLM has approximately 

90 ponds located within GSLM’s Bear River Bay operations, and in some cases there are 

up to a dozen individual dikes between the outer dike wall and the shoreline.  With the 

design of GSLM’s operations as they now exist, it is unreasonable for DOGM to assume 

that wave action will reclaim the entire extent of the network of dikes within Bear River 

Bay within anything approaching a reasonable timeframe.  DOGM must therefore require 

GSLM to submit something more than a passive Reclamation Plan that describes how the 

company intends to remove the network of existing interior walls, and DOGM must 

ensure that sufficient financial surety is in place to accomplish this reclamation.    

 

DOGM Needs to Provide Adequate Notice and Comment Opportunity 

 

As part of its approval process, DOGM must provide adequate notice and 

comment opportunity.  In the past, the threshold issue has been how DOGM applied the 

provisions of R647-4-119 and specifically whether the Division deemed a proposed 

change in an existing permit as “insignificant.”  If it was, the change would be classified 

as an amendment to an existing plan and public notice and comment would not be 

provided for.  Given the potential impact of the Phase II changes, it would be improper 

for DOGM to classify the installation of concrete/bentonite cutoff walls as insignificant 

and process the proposal as an amendment to GSLM’s existing permit.  The proposed 

Phase II cutoff walls, and the reclamation issues associated with removal of those walls, 

deserve public scrutiny.  This is particularly true given the impact to the Public Trust 

resources of this proposal.  The beneficiaries of the Public Trust – the citizens of Utah – 

deserve an opportunity to comment on this change in GSLM’s permit. 

 

Additionally, we encourage DOGM to consult with other State agencies regarding 

the provisions of the Consolidated Permit, and especially the impact of the Phase II 

proposal on the Public Trust resources.  As currently proposed, and without proper 

reclamation, the existence of the cutoff walls within Bear River Bay will have serious 

implications to all Public Trust values in Bear River Bay, and agencies such as DFFSL 
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and the Division of Water Quality – just to name two – should be given an opportunity to 

comment on this proposal.  

 

Yours, 

 
ROB DUBUC 

JORO WALKER 

 Attorneys for FRIENDS 
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